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The Foundation Centre for Legal Resources (CLR) is a non-governmental, non-
profit organization, established in 1998 in Bucharest by the Open Society Foundation
Romania. In 2016, CLR applied and received the ECOSOC consultative status. CLR
actively advocates for the establishment and operation of a legal and institutional
framework that safeguards the observance of human rights and equal opportunities,
free access to fair justice and which capitalizes on its legal expertise for the general
public interest. To achieve its objectives, CLR uses advocacy tools such as: monitoring
and reporting (CLR has been national focal point for the EU Agency for Fundamental
Rights during 2006-2014), campaigning, issuing policy positions and press statements,
training relevant professionals and stakeholders, engaging in strategic litigation. CLR
has a unigue programme in Romania, whereby for 19 years now, it has paid
unannounced human rights monitoring visits to psychiatric hospitals and other closed
facilities for people with mental disabilities. As a result of such visits, CLR has initiated
numerous cases, one of which was won before the European Court of Human Rights:
Romania received a conviction for the inhumane treatment of people with intellectual
and psychosocial disabilities living in closed facilities (the case Centre for Legal
Resources on behalf of Valentin Campeanu v. Romania)*

The present Submission is being endorsed by 7 Romanian NGOs:

TONAL, Sibu, Romania - Association that initiates systematic approaches aimed at
effectively improving the social destiny and quality of life of people with mental health
problems and their families.

Representatives: Mugur Fratila, Roxana Marcoiu

1 CLR on behalf of Valentin Campeanu against Romania - https://hudoc.echr.coe.int/eng?i=001-
14557 7#{%22itemid%22:[%22001-145577%22]}
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UnLoc, Timisoara, Romania - Association participating in the development of
supportive public policies and monitoring their implementation and providing social
services such as community housing and individualized support, including training and
employment.

Representatives: Roxana Damaschin-Tecu

Ceva De Spus, Timisoara, Romania - Association formed by a group of self-
representatives, people with intellectual and physical disabilities who advocate for the
respect of all rights of people with disabilities.

Representatives: Elisabeta Moldovan, Zoltan Szovérdfi-Szép

Pro ACT Suport, Bucharest, Romania - Association whose mission is to promote the
rights and genuine inclusion of people with disabilities, so as to naturally respond to
their needs to be and live decently in the community. The organization is focused on
acceleration of DI process while building community based serviced for people with
psychosocial and intellectual disabilities.

Representative: Cerasela Nicoleta Predescu

ASPNS Luceafarul, Piatra Neamt, Romania - is constituted by parents of children
with disabilities from Piatra Neamt in 2003, being the first organization at the level of
Neamt county that has as beneficiaries children and young people with various forms
of disabilities. They carry out activities in the field of social and educational assistance
to children and adults with disabilities.

Representative: Daniela Coman

"Hans Spalinger" Association Cluj, Romania - organization which provides
educational and therapeutic services for children with severe disability.

Representative: Ovidiu Damian

NGO for Neurodiversity - organisation established in 2021, that advocates for
inclusion of neurodiverse people in the social and business life of the community. Our
main goal is that neurodiverse people live an independent and fulfilling life, to the best
of their abilities.

Representative: Delia Pisica
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109.40 2"d Cycle, Vietnam, - Further consolidate achievements in domains such
as legislative and judicial reform, education, health care and gender equality [...]
with greater focus on improving the overall conditions of the vulnerable groups
of [...] persons with disabilities.

114.76 3" Cycle, USA - Collect and publish data on hate crimes that include
motivation, for example whether the crime is motivated by a bias against the
victim’s race, religion, sexual orientation or gender identity, or disability status.

114.160 3" Cycle, Bulgaria - Take further steps for the implementation of the
2016 Deinstitutionalization Plan for Children in Residential Care and Ensuring
their Transition to Community-Based Care and expedite measures to broaden
inclusive education for children with disabilities.

114.171 3" Cycle, Norway - Enhance efforts to protect persons with disabilities
by renewing cooperation with expert NGOs and by conducting thorough
investigations into allegations of abuse

114.100 3'¥ Cycle, Mexico - Develop a national strategy to facilitate access to
justice for vulnerable groups, including by providing training on human rights
to the staff of the judiciary

109.125 3 Cycle, Ireland Facilitate the greater integration and participation in
society of people with disabilities and, in particular, implement a more expansive
sheltered housing strategy with measurable targets that will achieve a
substantial reduction in the number of people with disabilities currently i n
institutional care

109.126 2" Cycle, Greece - Intensify efforts in the promotion of the rights of
persons with disabilities

109.127 2"d Cycle, Argentina - Strengthen the different measures aiming at
respecting rights of persons with disabilities, particularly boys and girls
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Partially implemented. Starting with August 2022, the Law no. 140, which regulates
the protection measures for people with intellectual and/or psychosocial disabilities,
came into force in Romania. This law comes as a reform of the guardianship system
that has previously deprived people with disabilities of their legal capacity, denying
them multiple fundamental rights, such as right to property, right to manage their
finances, right to work, freedom of marriage, and so on. Law 140 brought amendments
to both the Civil Code and the Code of Civil Procedure, thus abolishing the former
system of legal guardianship of persons with disabilities. Specifically, this law
introduces 3 (three) main protective measures for people with disabilities, according to
the level of dependence of each person.

These are, in particular: assistance in the conclusion of legal documents (1), judicial
counselling (2) and special guardianship (3). In broad terms, the assistance involves a
fully competent person who is able to conclude legal documents themselves, but who
still needs support to look after themselves and/or manage their assets. Judicial
counselling comes into force when we have a person with partial deterioration of their
mental faculties that needs punctual support in the exercise of their rights and
freedoms. Lastly, the special guardianship implies that the deterioration level of the
mental faculties of the person is total and permanent, therefore needing continuous
representation for exercising their rights and freedoms.

Moreover, Law no. 140 imposes new obligations on judicial bodies. In concreto, the
Romanian courts are obliged to review all the cases involving the former guardianship
system by August 2025. According to the response CLR received from the Ministry of
Justice? in 2023, there are about 90.000 cases involving the judicial protection of
incapable adults (former naming of the institution of legal guardianship). CLR also
requested in 2020 that the People’s Registry Office (DGEP) makes the database with
the anonymous records of people placed under guardianship available for them
according to law no. 544/2001 (governing access to information of public interest). After
3 years and a court decision, the People’s Registry Office provided CLR with a
database of only 8.000 people placed under guardianship. In reality, after numerous
requests made to all the Courts of Appeal in Romania, CLR concluded that the real
number of persons placed under guardianship is likely to be even greater that of the
one stated by the Ministry of Justice.

2 Ministry of Justice’ Response [RO] — Annex 1
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These aspects emphasized above only reinforce our conviction that there is a serious
issue with data collection on cases involving people with intellectual and/or
psychosocial disabilities. For instance, not even the National Union of Romanian Bar

Associations does not collect at all data in this matter, them in particular being one of
the institutions that do collect data regarding all the court cases in Romania.

Therefore, the main problems identified by us that prevent the proper enforcement
and functioning of the Law no. 140/2022 are the following:

1. Lack of training of the professionals working with persons with disabilities

From the beginning of CLR’s Advocate for Dignity programme in 2003, we have tried
to advocate for the continuous training of staff working with people with disabilities.
Ten years later, Romania is in the same place where we started in 2003. The only
courses dedicated exclusively to working with people with disabilities are run by the
CLR3. Since starting our last training programme in May 2022 (AdaptJust), we have
held 15 multidisciplinary courses, gathering about 350 professionals as participants, of
which the least interested segment being the judges (24).

Since the entry into force of the Law no. 140/2022, the National Magistracy Institute
(NMI) is obliged (on the basis of Article 25) to introduce in the continuous training
program of judges and prosecutors activities related to the field of means of protection
of persons with intellectual and/or psychosocial disabilities.

When asked by CLR* about their plan to introduce disability-related courses into the
continuing education curriculum, the NMI focused their response® on developing
(starting with 2023) trainings in regard mainly with the criminal court proceedings (such
as Hearing techniques in criminal proceedings that involve vulnerable people or
Carrying out the forensic medical expertise in cases involving vulnerable groups).

Focusing on the changes brought about by Law no. 140, we can see that the
interdiction/guardianship cases fall under the aegis of civil law rules and are therefore
governed by them. According to Article 940 of the Code of Civil Procedure, the court
is obliged to hear the person for whom protection is sought®. Therefore, only training

3 https://www.crj.ro/en/advocate-for-dignity/adaptjust-accessible-justice-for-people-with-disabilities/
4 By means of Enquiry no. 60 / 15% February 2023

5 National Magistracy Institute’ Response [RO] — Annex 2

6 (3) At the trial, the court shall hear the person whose custody is sought in chambers and shall ask
him questions in order to ascertain the necessity and advisability of the institution of a custody
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judicial professionals regarding the hearings done in the criminal proceedings comes
as insufficient, not meeting the concrete necessity of training brought by Law no. 140,
and more specifically, not training the right target audience.

That being said, although the necessary legislation exists so that the legal framework
for defending the rights of persons with intellectual and/or psychosocial disabilities can
function efficiently and effectively, a very important obstacle in the process of access
to justice remains the lack of training of justice personnel.

2. Lack of concrete and clear information regarding the mechanism for
conducting medical and psychosocial evaluation reports

Another important step in the process of supporting people with disabilities is the
replacement of the forensic expertise required in trials with medical and psychosocial
assessment reports. Yet again, the legislation creates, in theory, an optimal framework
for people who want to leave the guardianship system. However, there are procedural
and administrative problems at the institutional level that is responsible for carrying out
the mentioned evaluations.

Subsequent to the entry into force of Law 140 (August 2022), the Methodology for
conducting medical and psychosocial assessments was also adopted (December
2022). Between these dates, there were no provisions as to how these assessments
should be carried out, although some cases for lifting the guardianship were already
before the courts. Therefore, all these trials were blocked, until the adoption of the
methodology.

Since it began to take effect, the methodology has proved to be flawed. Although it
should be the main instrument to help speed up the process of lifting the guardianships,
at the moment, it only contributes at hindering it. One of the great advantages of the
methodology is that it allows assessments to be carried out in both the public and
private mental health sectors. The problem is however that the costs of an evaluation
done in the private sector are very high (considering that the people placed under legal
guardianship were not allowed to work), while the way of bearing the expenses by the
National Health Insurance House (CNAS) is not regulated. After asking the CNAS

measure, as well as his opinion on the custody regime and the person of the guardian. If it is in the
interests of the person whose guardianship is sought, he or she will be heard at his or her home,
where he or she is being cared for, or at another place the court considers appropriate.
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about the procedure of supporting these costs, the only response’ we got was that the
expenses are not supported from the national health fund. As a concrete example of
the inconsistency of the cost of evaluations, picture the following: a medical and
psychological evaluation costs at least 2500 LEI (a bit over 500 EUR), while the
medium social allowance people with disabilities receive from the government is 500
LEI (a bit over 100 EUR). If a person's case is already before a court, but the person
cannot afford to pay the costs of the assessments, the case will be automatically
suspended until the results of the assessments are filed.

Thus, despite the fact that there is, in fact, the necessary legislation so that persons
who have been placed under legal guardianship (commonly referred to in the
Romanian legal system as civil death) can benefit from the change of this measure
and automatically have a greater degree of autonomy, the lack of procedural provisions
and concrete measures to be taken by specific authorities prevents and greatly delays
the process of reviewing the former decisions of placement under legal guardianship.

The justice system is therefore once again blocked by technicalities that should have
been taken into consideration at the elaboration moment of the Methodology for
evaluations.

3. Lack of effective access to justice and legal assistance

Even though in 2016, Romania created an independent monitoring institution (the
Monitoring Board) set up to protect, promote and monitor how the rights of people with
disabilities in institutions are respected, their concrete activities are far from being
completely in line with their statutory duties. Despite their legal active procedural
capacity when it comes to reporting violations of the rights of persons with disabilities,
to this day, no complaints have been made by the Monitoring Board to the criminal
investigation bodies.

As an institution created with the main purpose of defending and ensuring the respect
for the fundamental rights and freedoms of the persons with disabilities, the Monitoring
Board currently functions without a lawyer and without any active complaints in the
justice system.

7 National Health Insurance House’ Response [RO] — Annex 3
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Since 2003, CLR has been running dozens of unannounced visits to monitor the
respect of the rights of the people with intellectual and/or psychosocial disabilities who
are institutionalized in psychiatric hospitals or social care facilities. During the great
majority of our visits, the residents approached us seeking support, and, most of the
times, legal assistance before the Romanian courts.

In accordance with to the Law no. 8/2016, NGO’s are having the ability to
independently represent persons with disabilities before a court of law or any other
independent body® and defend their legitimate interests. On the other hand, the Internal
Rulings of the Romanian Bar do not, under any circumstances, allow NGO’s, by
themselves, to represent the persons with disabilities before the courts. Given that the
Internal Regulations of the Bar Association are the overriding normative act, the
provision concerning the possibility of representation in Law no. 8/2016 is unable to
produce legal effects and, therefore, to be enforced.

Hiring a lawyer in Romania at the moment is a privilege for the people with above-
average incomes. NGO’s have resources and the possibility to provide this legal
assistance pro bono through collaborators or from the funds of the projects they run.
Even though the persons with disabilities that want to get out of the legal guardianship
system do have access to a public defender, most of the times the legal assistance is
not effectively provided, the public defenders are assigned randomly, therefore there
are no guarantees to provide the person with disabilities with a lawyer with expertise
in the field.

Likewise the lack of training occurred in the justice system, the Romanian Bar does
not provide lawyers with any training activities regarding the work with people with
intellectual and/or psychosocial disabilities. The lack of knowledge (from the most
trivial to the most specific) among lawyers can substantially affect the fate of people
with intellectual and/or psychosocial disabilities. The lawyer must be the first person
who ensures that the fundamental rights and freedoms of their client are respected.
With a complete lack of training in this area, it becomes impossible to ensure effective
and unbiased access to justice for people with disabilities.

8 Art. 4, i) in order to ensure independent representation of persons with disabilities before a court of
law or any other independent body, non-governmental organisations have standing to defend the
rights and legitimate interests of persons with disabilities;
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On the course of our training activities carried out in the field of disability, we were
astonished to learn that this particular subject has not been a point of interest at all on
the agenda of the Romanian Bars courses in recent years. Lawyers who attended our
courses raised the issue on the lack of knowledge in the field of communication with
people with disabilities. Their main concerns are that there are no tools such as guides
or manuals to help them develop communication skills with people with disabilities so
that they can ensure that they understand the people’s needs and thus provide them
with the legal representation required.

It can therefore be seen how Law no. 8/2016, although it aims to harmonize national
legislation with the provisions of the Convention on the Rights of Persons with
Disabilities (CRPD), and in fact creates an apparently functional mechanism to defend
their rights, does, in fact, only create more confusion by contradicting the internal
regulations of the institutions that actually work directly with persons with disabilities.

4. Impossibility of improvement regarding community living due to failure to
allocate sufficient funds in the field of deinstitutionalization

With the same intention of harmonizing the national legislation with the provisions of
the CRPD, the Romanian Parliament issues Law no. 7/2023 on supporting the process
of deinstitutionalization of adults with disabilities and implementing measures to
accelerate it and prevent institutionalization. The main objective of this law is that by
June 2026, the percentage of institutionalized people in Romania will decrease by
32%.

Deinstitutionalizing such a large percentage of people within 3 years requires several
essential support instruments. These include considerable funds earmarked by the
Government specifically for increasing the number of sheltered housing, development
and provision of services to support independent living and community integration of
adults with disabilities, and, last but not least, the provision of sufficient social rights for
people making the transition from residential centres to life in the community.

In September 2022, out of the total number of 861.359 persons with disabilities in
Romania, 16.460 were institutionalized. Going further, the statistics of the Ministry of
Labour show that, at that time, there were only 156 sheltered housing units, housing a
total of 1091 beneficiaries. Corroborating this data with the Romanian government’s
goal to deinstitutionalize 32% of people with disabilities by June 2026, would mean that
at least 5267 people will need sheltered housing and accessible community services
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At the moment there are no clear provisions showing how the transition of people with
disabilities into sheltered housing will take place or how the state intends to allocate
funds so that the number of sheltered housing units will correspond to the existing
needs.

5. Hate crimes

As the issue of hate crimes is treated superficially by both criminal investigation bodies
and the courts, Romania continues to lose cases to the ECtHR (the last one in 2021).
Despite international monitoring of Romania, there is no progress in the last two years
compared to the previous period (2016-2020) in regards to the reporting and resolution
of hate crimes®.

The Romanian State has not reported to the OSCE any hate crime statistics since
2019. Although ECRI has recommended since 2005 that the Romanian authorities
develop statistical systems in this field'°, on 3 March 2022 ECRI found serious flaws
in this area. Statistical data on convictions do not include either the aggravating factor
of the hate crime or the underlying motive of, for instance, the crime of incitement to
hatred or discrimination??,

In the last two years, there have been changes in the procedures for the statistical
processing of hate crimes at the level of the Romanian Police'? and the prosecutor's
offices, but there are still major problems regarding the way in which the personal
nature which represents the motivation of the crime is recorded, as well as the fact that
said entry differs from one institution to another, thus not allowing for a real statistical
analysis of the cases, from the moment the complaint is filed to the moment it is
resolved by the court. Also, the data provided by the Public Ministry show that
prosecutors do not understand the essence of the hate crime concept.

NGO reports show the Roma and the LGBTI+ to be the most common targets of
discrimination and hate. Anti-Semitism is also highly present.

9 See https://www.crj.ro/antidiscriminare/publicatii-si-rapoarte/.

10 ECRI: Third Report on Romania published on 24 June 2005 https://rm.coe.int/third-report-on-
romania-romanian-translation-/16808b5b92).

11 See An overview on hate crime and hate speech Romania — country profile: 2021-2022, CLR
Report, Bucahrest, 2023 at https://www.crj.ro/en/antidiscrimination/publications-and-reports/.

12 By Government Decision no. 539 of 13.05.2021 GIPR was appointed coordinator of a working group
whose objective is to align a set of statistical indicators on hate crimes at the level of all authorities, the
statistical model is still being tested.
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A number of training courses are being organized, but their effectiveness is challenged
by the extremely poor results obtained in this field (dismissed criminal investigations,
criminal trials concluded without prison sentences). Many times training activities or
prevention of hate crimes and hate speech are not funded from the state budget but
through different projects, often carried out by NGOs.

Civil society combating discrimination is too weak to determine wide change and lack
the resources needed to provide support, even less legal support, for more than a few
victims, although the level of discrimination in society, particularly against certain
groups, is very high.

Recommendations:

1. Ensure, through the institutions responsible for the continuous training of
magistrates and lawyers, at least one training course per year in the field of
defense of the fundamental rights and freedoms of persons with intellectual
and/or psychosocial disabilities.

2. Ensure sufficient funding to create a system of ongoing training for justice and
medical professionals who interact with people with intellectual and/or
psychosocial disabilities.

3. Ensure the revision of the methodology for carrying out medical and
psychosocial assessments so that the costs of these assessments can be paid
for by the national health insurance system.

4. Ensure that the legislator revises the national legislation in order to make it clear
which are the entities with active legal capacity that can represent people with
intellectual and/or psychosocial disabilities before the courts (whether civil or
criminal) in Romania.

5. Ensuring that sufficient funding is allocated to communities and local authorities
to support the transition from institutionalization to independent living in the
community.

6. Ensure that the persons with intellectual and/or psychosocial disabilities may
exercise fully and effectively all their human rights on an equal basis with others,
notably in the enjoyment of the right to life, the right to physical and mental
integrity, health, housing, independent living, and freedom from exploitation,
violence and abuse.
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7. Systemic data collection regarding hate crime by the Romanian authorities, so
as to be able to consistently follow the number of cases and according to
specific bias motivations.

8. The Romanian Police, the Public Ministry and the Ministry of Justice should
correlate the way they record hate crimes in their statistical databases, allowing
statistical analysis of cases from the moment a complaint is filed to the moment
it is resolved by the court. This statistic should eliminate the possibility of
misinterpretation of the personal motive of the offender, while also allowing
analysis of offences that are motivated by two or more personal motives.

9. There is a need to train the personnel of the Romanian Police, prosecutors'
offices, courts, the CNA, the NCCD, and lawyers on the subject of hate crimes
and hate speech. These trainings should not only include legislative provisions,
case law of European and national courts in the field, but also raise awareness
among the participants to the problems of people belonging to vulnerable
groups.

10.Non-governmental organisations working in the field of combating hate crimes
should be financially supported to continue their work, including watchdog
activities and legal services for victims.
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MINISTERUL JUSTITIHE]

Annex 1

Nr. ___/18179/2023/16.03.2023

Catre,

Fundatia Centrul de Resurse Juridice

In atentia doamnei Ruxandra Rosu - Legal expert
ruxandra.rosu@crj.ro

Avand in vedere completarile solicitate (referitoare la "numdrul total al hotdrdrilor
pronuntate in dosare avdnd ca obiect punerea sub interdictie”), in continuarea adresei
inregistrate de MJ sub nr. 8235/27.02.2023, va comunicam urmatoarele:

Datele de statistica judiciara care sunt disponibile prin intermediul sistemului de raportare
implementat la nivelul Consiliului Superior al Magistraturii si Ministerului Justitiei acopera,
in acest moment, intervalul 01.01.2011 - 31.12.2022.

Indicatorii utilizati in rapoartele comunicate au urmatoarea interpretare:

- stoc initial reprezinta numarul de dosare create in intervalul de timp anterior perioadei de
referinta si care nu au fost solutionate pana la data de inceput a perioadei de referinta
(perioada pentru care se face raportarea datelor de statistica judiciara);

- intrate reprezinta numarul de dosare create in perioada de referinta;

- dosare solutionate reprezinta numarul de dosare cu document final inchis a caror data de
inchidere se regaseste in intervalul de timp specificat prin perioada de referinta;

- stoc final reprezinta numarul de dosare ramase de solutionat la sfarsitul perioadei de
referinta si este diferenta dintre volumul total de activitate (stoc initial si intrate) si
numadrul de dosare solutionate.

Cu privire la capatul de cerere privind masurile de ocrotire (consiliere judiciara, respectiv
tutela speciala) care au fost dispuse prin solutionarea dosarelor avand ca obiect punerea sub
interdictie, va comunicam ca nu sunt disponibile criterii care sa permita dezagregarea
datelor de statistica judiciara disponibile, referitoare la cauzele solutionate, in functie de
anumite masuri de ocrotire dispuse. Cu toate acestea, in nomenclatorul obiectelor
statistice, care este folosit la nivelul instantelor pentru introducerea informatiilor aferente
dosarelor aflate pe rol in sistemul ECRIS, au fost identificate obiectele consiliere judiciard
si tuteld speciald (din cadrul materiei juridice minori si familie).
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MINISTERUL JUSTITIE]
Avand in vedere aceste considerente, va transmitem anexat:

- Situatia dosarelor judecate in fond, pe rolul instantelor din Roméania, avand ca obiect
principal "punere sub interdictie” (materia Minori si familie), in perioada 01.01.2011-
31.12.2022, dezagregate la nivelul fiecarei instante unde au fost inregistrate astfel de cauze,
pentru fiecare an calendaristic din perioada de referinta;

- Situatia dosarelor judecate in fond, pe rolul instantelor din Romania, avand ca obiect
principal "consiliere judiciara” (materia Minori si familie), in perioada 01.01.2011-
31.12.2022, dezagregate la nivelul fiecarei instante unde au fost inregistrate astfel de cauze,
pentru fiecare an calendaristic din perioada de referinta;

- Situatia dosarelor judecate in fond, pe rolul instantelor din Romania, avand ca obiect
principal "tutela speciala” (materia Minori si familie), in perioada 01.01.2011-31.12.2022,
dezagregate la nivelul fiecarei instante unde au fost inregistrate astfel de cauze, pentru
fiecare an calendaristic din perioada de referinta.

Cu privire la solicitarea referitoare la "numdrul total al hotdrdrilor pronuntate in dosare
avdnd ca obiect punerea sub interdictie”, va transmitem anexat situatia dosarelor
solutionate in fond, pe rolul instantelor din Roméania, avand ca obiect principal "punere sub
interdictie” (materia Minori si familie), in perioada 01.01.2011-31.12.2022, datele fiind
dezagregate In functie de tipul documentului final prin care au fost solutionate cauzele. Au
fost comunicate datele din cadrul acestei situatii dezagregate in functie de toate tipurile de
documente pentru a pastra coerenta rezultatelor comunicate in situatia privind volumul de
activitate.

Precizam ca pentru fiecare raport comunicat au fost interogate datele privind intreaga
activitate, din perioada de referinta, de la nivelul tuturor instantelor, prin datele raportate
fiind reflectata activitatea efectiva a instantelor in functie de criteriile de filtrare a datelor
avute in vedere (obiectul principal al cauzei, stadiul procesual, respectiv tipul
documentului).

Cu stima,

Ana Mihaila
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Doamnei Georgiana PASCU

Annex 2 Manager de program
Centrul de Resurse Juridice

Bucuresti, 27 februarie 2023

Stimatd doamna Manager de program,

Avand in vedere solicitarea dumneavoastrai nr.60/15.02.2023, initial adresatd
Consiliului Superior al Magistraturii si redirectionata, de catre aceastd din urma institutie,
Institutului National al Magistraturii, in vederea solutionarii acesteia potrivit competentelor

legale, va comunicam urmadtoarele:

Legea nr. 140/2022 privind unele masuri de ocrotire pentru persoanele cu dizabilitéti
intelectuale si psihosociale si modificarea si completarea unor acte normative a intrat in
vigoare la data de 18 august 2022, data la care Programul de formare profesionala continua a
judecatorilor si procurorilor pentru anul 2022 era deja aprobat de Plenul CSM (Hotérarea CSM
nr. 7/2022), iar calendarul activitatilor de formare deja comunicat instantelor si parchetelor.

Ca informatie generald, problematica protectiei drepturilor fundamentale ale omului si a
combaterii discriminarii este abordatd de Institut in mod constant inca din etapa initiala a
formarii profesionale a auditorilor de justitie (viitori judecatori si procurori) si continuata in
cadrul sesiunilor de formare profesionald continua dedicate judecétorilor si procurorilor.

Astfel, in ceea ce priveste componenta de formare profesionala continud, precizdm ca
incd din anul 2016 a fost incheiat un protocol de colaborare intre INM si Consiliul National
pentru Combaterea Discriminarii (CNCD), in cadrul ciruia au fost organizate anual, in
parteneriat, numeroase activitati de formare in domeniul combaterii discriminarii.

in acest context, in cursul anului 2022 au fost organizate 2 activitati de formare in
materia combaterii discrimindrii, cu accent pe infractiuni motivate de urd. In tematica acestor
seminare au fost prezente si aspecte generale cu privire la dreptul la nediscriminare, prevazut
de art. 14 din Conventia Europeand a Drepturilor Omului, respectiv standarde si principii
aplicabile in materia nediscrimindrii, forme de discriminare interzise, criterii interzise,

concepte, elemente definitorii, jurisprudenta europeana si nationald. De asemenea, a fost pus la

lnsululul National al Mau]slralurn
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dispozitia participantilor (judecitori, procurori, magistrati asistenti si personal de specialitate
juridica asimilat judecatorilor i procurorilor din cadrul institutiilor aflate in sistemul judiciar)
Ghidul Curtii Europene a Drepturilor Omului privind art. 14 din Conventia ewropeand a
drepturilor omului si art. 1 din Protocolul nr. 12 la Conventie, care trateaza, printre alte forme
de discriminare, si discriminarea bazatd pe ,.altd situatie”, respectiv sinatatea si dizabilitatile.
De asemenea, in cursul anului 2022 au fost organizate doud activitdfi de formare in
materia Tehnicilor de audiere in procesul penal, cu accent pe audierea persoanelor vulnerabile,
care au abordat urmitoarele teme de interes: conceptul de persoand vulnerabila,
vulnerabilitatea - particularitdfi ale audierii persoanei vulnerabile, repere psihologice in
dezvoltarea persoanelor vulnerabile, aplicatii practice privind audierea minorilor, aplicatii
practice privind audierea persoanelor cu dizabilitati psihice, indicii psihotraumatici,
contaminarea psihologica a intervievatorului - tehnici de decontaminare. Seminarele au fost
organizate in cadrul Proiectului POCA “Justitia 2020. profesionalism si integritate”, cod

SIPOCA 453, cod MySMIS2014+ 118978.

in contextul reuniunii din 21-22 iunie 2022, la care au participat delegatia Consiliului
Europei, reprezentanti ai Ministerului Afacerilor Externe, Ministerului Sanatatii, Centrului
National pentru Sanitate Mintal4 i Lupta Antidrog, Autoritatii pentru Protectia Persoanelor cu
Dizabilitati, Parchetului de pe langa inalta Curte de Casatie si Justitie, Consiliului Superior al
Magistraturii, Institutului National al Magistraturii, Avocatului Poporului, Consiliului de
Monitorizare a Implementirii Conventiei ONU privind Drepturile Persoanelor cu Dizabilitéti si
membri ai comisiilor permanente pentru drepturilor omului, culte i minoritati i pentru munca,
familie si protectic sociald din Senat, reprezentantii INM si-au asumat responsabilitatea
elaborarii unui program de formare pe tema persoanclor cu probleme psihice incepand, cel mai
probabil, cu anul 2023. De asemenea, s-a propus ca acest program de formare sa se desfisoare
la nivel descentralizat, pentru a asigura o cat mai mare acoperire a nevoilor de formare din
sistemul judiciar.

Ca urmare a acestei reuniuni, INM a decis introducerea tematicii protectiei persoanelor
cu dizabilitati in Programul de formare profesionala continua pentru anul 2023, elaborarea unei
curticule de formare in domeniu si stabilirea unei directii comune interdisciplinare pentru

abordarea eficienti a cauzelor in care se efectueaza expertize medico-legale, cu accent pe

reflectarea jurisprudentei CEDO in materie.
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Astfel, in ceea ce priveste anul 2023, Programul de formare profesionald continud este
elaborat si urmeaza a fi aprobat de Plenul CSM. In cadrul acestui program sunt prevazute in
continuare activitati de formare in materia Tehnicilor de audiere in procesul penal, cu accent
pe audierea persoanelor vulnerabile. De asemenea. Institutul isi propune organizarea unei
activitati de formare interdisciplinard cu tema Jurisprudenta CEDO in materia asistenfei
medicale psihiatrice, dedicatd judectorilor, procurorilor, avocatilor, medicilor legisti,
medicilor psihiatri. La finalul reuniunii, participantii vor fi in masura sé identifice problematica
legatd de institutia probatiunii medico-legale a starii de boald a unei persoane si conditiile in
care se dispune sau se efectueaza expertizele medico-legale, inclusiv expertiza psihiatrica, sa
analizeze jurisprudenta CEDO in materie si sa identifice bune practici privind instrumentarea
unor astfel de cauze in cadrul unor echipe multidisciplinare, prin evidentierea dificultatilor care
apar in administrarea probatoriului specific, sa stabileasca o directie comuna interdisciplinara
pentru abordarea eficientd a cauzelor in care se efectueaza expertize medico-legale, sa aplice in
practica metodele si solutiile identificate in urma dezbaterilor din cadrul reuniunii. Aceasta
activitate isi propune dezvoltarea dialogului interprofesional, pe plan local, intre reprezentantii
categoriilor profesionale implicate in dispunerea sau efectuarea expertizelor medico-legale care

fac obiectul actiunilor de formare.

Va multumim pentru disponibilitate si pentru propunerea de colaborare formulata si va

asiguram ca vom analiza sprijinul oferit in vederea identificarii unor posibilitati de cooperare.

Judecitor Cristina ROTARU-RADU
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CASA NATIONALA DE ASIGURARI DE SANATATE
CABINET PRESEDINTE

Calea Calarasilor nr. 248, Bloc S19, Sector 3, Bucuresti
E-mail: cabinet_presedinte@casan.ro Tel. 0372.309.270; Fax 0372.309.231

Ne. P L40) /2103 2023

Annex 3

Catre,

Fundatia ”Centrul de Resurse Juridice”
adresa: Bucuresti, Str. Arcului nr.19, sector 2

In atentia,

Doamnei Georgiana PASCU — Manager de Program

Referitor la adresa dumneavoastra nr. 44/09.02.2023 transmisi Casei Nationale de Asigurari d¢
Sandtate prin posta electronica, unde a fost inregistrati cu numarul P1401/10.02.2023, va comunicim
urmadtoarele:

Conditiile acordarii asistentei medicale in cadrul sistemului de asiguriri sociale de sinatate din
Romaénia sunt reglementate prin:

- Legea nr. 95/2006 privind reforma in domeniul sinatatii (Titlul VIII — Asiguririle sociale de
sdndtate), republicatd, cu modificarile si completirile ulterioare, si actele normative subsecvente
respectiv:

- Hotédrérea de Guvern nr. 696/2021 pentru aprobarea pachetelor de servicii si a Contractului:
cadru care reglementeaza conditiile acordarii asistentei medicale, a medicamentelor si a dispozitivelo:
medicale In cadrul sistemului de asigurari sociale de sanatate pentru anii 2021 — 2022, cu modificarile s
completdrile ulterioare,

- Ordinul ministrului sanatatii si al presedintelui Casei Nationale de Asiguriri de Sinatate nr
1068/627/2021 privind aprobarea Normelor metodologice de aplicare in anul 2021 a Hotararii
Guvernului nr. 696/2021 pentru aprobarea pachetelor de servicii si a Contractului-cadru care
reglementeaza conditiile acordarii asistentei medicale in cadrul sistemului de asigurari sociale de sanatate
pentru anii 2021 — 2022, cu modificérile si completirile ulterioare.

Conform art. 248 lit. g) si lit. 1) din Legea 95/2006, privind reforma in domeniul sdndtdtii
republicatd, cu modificdrile §i completdrile ulterioare, serviciile medicale solicitate si eliberarea
actelor medicale solicitate de autorititile care prin activitatea lor au dreptul si cunoasci starea de
sanatate a asiguratilor, cit si serviciile medicale solicitate de asigurat nu sunt decontate din fond
contravaloarea acestora fiind suportati de asigurat, de unititile care le solicitii, de la bugetul de
stat sau din alte surse, dupi caz.

Serviciile acordate atdt de medicii psihiatri, cat si de psihologi la recomandarea psihiatrilor in
cadrul Sistemului de Asigurdri Sociale de Sanitate se adreseazd tuturor categoriilor de asigurati, in
conditiile parcurgerii etapelor prevazute de legislatia mai sus menttionata. Astfel, in cazul unei probleme
medicale, un asigurat trebuie si se adreseze medicului de familie. In cazul in care, in urma consultatief
(anamneza, examen obiectiv, manevre diagnostice sau terapeutice, etc.), medicul de familie consideri c3
limitele competentei profesionale sunt depasite, acesta elibereaza bilet de trimitere pentru consultatie la
medicul de specialitate din ambulatoriu sau pentru internare, daca aprecieazi necesar acest lucru.

Potrivit prevederilor Ordinului ministrului sinatitii si al presedintelui Casei Nationale de
Asigurdri de Séandtate nr. 1068/627/2021, psihologii cu specialitatea psihologie clinicd, consiliere



Annex 3


psthologicd, psihoterapie si psihopedagogie speciald, pot furniza servicii de sinitate conexe actului
medical, servicii care pot face obiectul contractelor incheiate de casele de asigurdri de sinitate cu medicjﬁ
cu specialitatea psihiatrie/psihiatrie pediatrica. Intre serviciile conexe actului medical ce pot fi furnizat
de psihologi la recomandarea psihiatrului/psihiatrului pediatru, mentionam:

- evaluare psihologica clinica si psihodiagnostic,

- consiliere psihologica clinica pentru copii/adulti,

- consiliere psihologic clinica pentru copii.

Plata serviciilor din asistenta medicald ambulatorie de specialitate pentru specialititile clinice, s¢

face prin tarif pe serviciu medical cuantificat in puncte si se face de catre casa de asigurari de sdnatate
catre furnizorii de servicii medicale cu care se afla in relatie contractuala.

\§°]

In Legea nr. 140/2022 privind unele mdsuri de ocrotire pentru persoanele cu dizabilitdfy
intelectuale si psihosociale si modificarea si completarea unor acte normative, sunt prevazuts
urmaétoarele:
- art. 20 7alin. (1) Persoanele aflate la data intririi in vigoare a prezentei legi sub interdictie
judecétoreascd vor fi supuse, in ceea ce priveste starea si capacitatea lor si misurile de ocrotire ce vo
trebui luate, dispozitiilor Legii nr. 287/2009 privind Codul civil, republicatd, cu modificarile ulterioare
astfel cum aceasta a fost modificati si completata prin prezenta lege,

alin. (6) Reexaminarea din oficiu a masurilor de punere sub interdictie judecitoreasca de
catre instantele judecatoresti se realizeaza in termen de 3 ani de la data intrrii in vigoare a prezentei legi
Implinirea acestui termen nu inliturd indatorirea instantelor de a reexamina, in continuare, din oficiu
toate masurile de punere sub interdictie judecitoreasca. In scopul reexaminrii, presedintii de instantd vor
lua masuri pentru realizarea, in termen de 90 de zile de la data publicarii prezentei legi in Monitoru
Oficial al Roméniei, Partea I, a inventarului dosarelor In care a fost dispusd masura punerii sub interdictic
judecatoreasca.
- art. 23 Metodologia de evaluare medicala si psihologica va fi aprobati prin ordin al ministrului sanatati
s1 al ministrului muncii si solidaritatii sociale, in termen de 90 de zile de la data publicarii prezentei leg
in Monitorul Oficial al Romaniei, Partea I, cu consultarea Colegiului Psihologilor din Romé4nia.”

In Anexa 1 la Ordinul nr. 3423/2128/2022 privind aprobarea metodologiei si a raportului de
evaluare medicald si psihologicd a persoanelor cu dizabilitdti intelectuale §i psihosociale in contextu
dispunerii, prelungirii, inlocuirii sau ridicdrii mdsurii de ocrotire, este prevazut faptul ci evaluarea
Inlocuirii sau ridicdrii mésurii de ocrotire se poate face in cadrul sistemului de sanitate public sau privat
de catre medicul din specialitatea psihiatrie sau, in cazul minorului, psihiatrie pediatrica.

In Anexa 2 la Ordinul nr. 3423/2128/2022 privind aprobarea metodologiei si a raportului de
evaluare medicald si psihologicd a persoanelor cu dizabilitdti intelectuale si psihosociale in contextul
dispunerii, prelungirii, inlocuirii sau ridicdrii mdsurii de ocrotire, este prevazut faptul ci evaluarea
psibologica a persoanelor cu dizabilitati intelectuale si psihosociale in contextul dispunerii, prelungirii
Inlocuirii sau ridicarii masurii de ocrotire se poate face in cadrul sistemului de sanatate public sau privat.

Evaluarea psihologicé se realizeaza de citre un psiholog care exerciti profesia prin una dintre
formele legale previzute de Legea nr. 213/2004 privind exercitarea profesiei de psiholog cu drept de
libera practicd, infiintarea, organizarea §i functionarea Colegiului Psihologilor din Romdnia, cu
modificdrile ulterioare, i este inscris in Registrul expertilor psihologi din cadrul Colegiului Psihologilor
din Romaénia.

Ordonanta nr. 1/2000, republicatd, cu modificdrile si completdrile ulterioare, privind
organizarea activitdatii si functionarea institutiilor de medicind legald, dispune:
- art. 2 7alin. (1) Activitatea de medicind legald asigurd mijloace de proba cu caracter stiintific organelor
de urmarire penala, instantelor judecatoresti, precum si la cererea persoanelor interesate, in solutionarea
cauzelor penale, civile sau de altd naturd, contribuind prin mijloace specifice, previzute de lege, la
stabilirea adevarului.

[\e]




- art. 15 ”Institutul National de Medicini Legald "Mina Minovici" Bucuresti, precum si celelalte institut
de medicind legala, in limitele competentei lor teritoriale, stabilite prin regulamentul de aplicare
dispozitiilor prezentei ordonante, au urmatoarele atributii principale:

()

b) efectueazi noi expertize medico-legale dispuse de organele de urmirire penali sau d
instantele judecitoresti, precum si in cazurile de deficiente privind acordarea asistentei medical
ori in cazurile in care, potrivit legii, sunt necesare expertize medico-legale psihiatrice.”

(4"

o)

W W

In ceea ce privestea alocarea unui buget national pentru decontarea serviciilor de evaluar
realizate in cadrul procedurii de reexaminare a hotirarilor de punere sub interdictie, prin elaborarea §
implementarea unui nou program national de sanitate, precizim urmatoarele:
> dispozitiile art. 5 alin. (2) din Ordinul ministrului sanitatii nr. 1202/2017 privind infiintarea,
organizarea §i functionarea comisiilor §i subcomisiilor de specialitate ale Ministerului Sanatatii, cu
modificarile si completarile ulterioare, potrivit cirora in domeniul programelor nationale de sanitate
comisiile de specialitate colaboreaza cu structurile de specialitate din cadrul Ministerului Sanatatii pentru
»a) I1dentificarea si rezolvarea cu prioritate a problemelor de sanitate specifice domeniului de
competentd, in conformitate cu Strategia nationala de sanitate 2014 - 2020;
b) evaluarea nevoilor populatiei, evidentiate din date obiective;
¢) asigurarea concordantei programelor nationale de sinitate cu politicile, strategiile si recomandarilé
institutiilor i organizatiilor internationale in domeniu;
d) definirea structurii, obiectivelor, activitatilor, precum si a oricaror altor conditii si termene necesars
implementarii si derularii programelor nationale de sanitate;
e) claborarea criteriilor de selectie a unitatilor de specialitate prin care se implementeaza programels
nationale de s&nitate;
f) estimarea si fundamentarea necesarului de resurse financiare in raport cu obiectivele si activititils
cuprinse in programele nationale de sanitate, precum si cu politicile, strategiile si recomandarile
institutiilor §i organizatiilor internationale in domeniu;
g) stabilirea masurilor necesare in vederea Imbuntatirii modului de derulare a programelor nationale de
sdnatate;

h) propunerea unitatilor de asistenta tehnicd $i management al programelor nationale de sinitate;
1) elaborarea de criterii, standarde si metodologii pentru evaluarea impactului, oportunitatii si eficiente
programelor nationale de sanitate;”
> reglementérile art. 2 din Hotardrea de Guvern nr. 144/2010 privind organizarea si functionarea
Ministerului Sanatatii, cu modificérile si completarile ulterioare, conform cérora Ministerul Sanatatii
» &) elaboreazd politici, strategii si programe de actiune in domeniul sinititii populatiei, in acord cu
Programul de guvernare, coordoneaza si controleaza implementarea politicilor, strategiilor si programelos
din domeniul sanatatii populatiei, la nivel national, regional si local;
b) evalueazd si monitorizeaza starea de sdnatate a populatiei, ia masuri pentru imbunitatirea acesteia si
informeaza Guvernul referitor la indicatorii de sénatate, tendintele de evolutie si despre masurile necesare
pentru Imbunatatirea acestora;
c) reglementeazd modul de organizare si functionare a sistemului de sanitate;
d) monitorizeazd, controleazd si evalueazd activitatea institutiilor sanitare si ia masuri pentru
imbunétatirea calitatii asistentei medicale acordate populatiei; ”
> prevederile art. 15 din Legea nr. 500/2002 privind finantele publice, cu modificirile si completirile
ulterioare, care stipuleaza faptul ca
(1) In cazurile in care se fac propuneri de elaborare a unor proiecte de acte normative/mésuri/politici a
céror aplicare atrage micsorarea veniturilor sau majorarea cheltuielilor aprobate prin buget, se va intocmi
o fisa financiara, care va respecta conditiile previzute de Legea 69/2010. In aceasta fisa se inscriu
efectele financiare asupra bugetului general consolidat, care trebuie s aiba in vedere (...)
¢) masurile avute in vedere pentru acoperirea majorarii cheltuielilor sau a minusului de venituri pentru 4
nu influenta deficitul bugetar. (...)
(3) Dupd depunerea proiectului legii bugetare anuale in Parlament pot fi aprobate acte
normative/méasuri/politici numai in conditiile prevederilor alin. (1), dar cu precizarea surselor de
acoperire a diminudrii veniturilor sau a majorarii cheltuielilor bugetare, aferente exercitiului bugetar
pentru care s-a elaborat bugetul.”
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In plus, fatd de cele de mai sus, precizim ci Institutul National de Medicind Legald “Min
Minovici” nu se afla in relatie contractuald cu casa de asigurdri de sandtate; potrivit art. 32 din Ordonant
nr. 1/2000, republicatd, cu modificdrile si completdrile ulterioare, finantarea activitatii Institutuly
National de Medicina Legald "Mina Minovici” se asigurd din subventii acordate de la bugetul de stat,
prin bugetul Ministerului Sanatatii, de la capitolul *Sanitate” si din veniturile proprii.

In contextul celor mentionate anterior, serviciile medicale acordate in cazul obligativitatii
reexaminarii hotirarilor de punere sub interdictie nu pot fi decontate din Fondul National Unic d
Asiguriri Sociale de Sinitate, fiind asimilabile categoriilor de servicii previazute la art. 248 din
Legea 95/2006, privind reforma in domeniul sindtditii, republicatd, cu modificdrile si completiril
ulterioare, care nu se deconteazi din Fondul National Unic de Asigurari Sociale de Sanitate.

in alta ordine de idei, Casa Nationald de Asiguriri de Sinitate nu are competenta de :
stabili cine este abilitat si acorde serviciile medicale/psihologice necesare in cadrul reexaminiriﬁ
hotarérilor de punere sub interdictie.

e Q&Y

W

N

Cu stim4,

PRESEDINTE
Adela COJAN

; BRLE: P \
~ s"is/ LS /i
N _.?’J/a-l_l- de S3n30® 4
Sl ‘J/

——

Intocmit: Maria Cristina MITITEAN/Directia Reglementiri si Norme de Contractare/14.03.2023




